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allowed to the grade or rank which they held at the date of
their retirement. But we have seen that Brown did not belong
to the general list of retired officers, but to a distinct class,
namely, officers retired on furlough pay. His case, therefore,
fell under the enactments embodied in § 1593 of the Revised
Statutes, which fixed his pay at one-half that to which he would
have been entitled if on leave of absence on the active list.
This is the rate at which he has been paid. It is next said
that, conceding that his pay was fixed by § 1593, he should,
after his retirement, have received the increase of pay allowed
officers on the active list for length of service by § 1556 of the
Revised Statutes, page 267, commonly known aslongevity pay,
which, after July 1, 1875, would have entitled him to $600 per
annum instead of the $500 which he actually received. This
last contention has been decided adversely to the view of the
appellant by this court, at the present term, in the case of
Thornley v. United States, ante, page 310. 'We are, therefore,
of opinion that Brown was paid, in his lifetime, all that he was
entitled to receive under the laws then in force. The judgment
of the Court of Claims dismissing his petition was therefore
right, and is

Affirmed.

CHICAGO LIFE INSURANCE COMPANY ». NEEDLES,
Auditor.

IN ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.
- Argued January 29, 1885.—Decided March 2, 1885,

‘When the final judgment of a State court necessarily involves an adjudication
of a claim, made therein, that a statute of the State is in derogation of
rights secured to a party by the Constitution, this court has jurisdiction of
the cause in error, although the State court did not in terms pass upon
the point.

A grant of corporate franchises is necessarily subject to the condition that the
privileges and franchises conferred shall not be abused ; or employed to de-
feat the ends for which they were conferred ; and that when abused or
misemployed, they may be withdrawn by proceedings consistent with law.
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A’ corporation is subject to such reasonable regulations, as the legislature may
from time to time prescribe, as to the general conduet of its affairs, serving
only to secure the ends for which it was created, and pot materially inter-
fering with the. privileges granted to it.

The establishment against a corporation, before & judicial tribunal, in which
opportunity for defence is afforded, that it is insolvent ; or that its condition
is such as to render its continuance in business hazardeus to the public, or
to those who do business with it; or that it has excceded its corporate
powers ; or that it has violated the rules, restrictions, or conditions pre-
seribed by law ; constitute sufficient reason for the State which created it
to reclaim the franchises and privileges granted to it.

An adjudication by & competent tribunal, after full opportunity for defencs,
that a corporation against which the foregoing grounds have been estab-
lished, shall no longer enjoy its corporate franchises and privileges, does
not deprive it of its property withont due process of law, or deny to it-the
equal protection of the laws.

The facts are stated in the opinion of the court.

Mr. C. C. Bonney for plaintiff in error.

Mr. J. L. High (Mr. E: B. Sherman was with him) for de-
fendant in error.

Mg. Justicr Harraw delivered the opinion of the court.

By an act of the -General Assembly of Illinois, approved
February 16, 1865, certain named persons were created a body
politicand corporate by the name of the Traveller’s Insurance
Company, with authority to carry on the business of insuring
persons against the accidental loss of life or personal injury
sustained while travelling by railways, steamers, and other
modes of conveyance. Subsequently, by an act approved
February 21, 1867,—the provisions of which were formally
accepted by the company—its name was changed to that of
the Chicago Life Insurance Company, and it was invested with
power to make insurance upon the lives of individuals, and of
persons connected by marital relations to those applying for
insurance, or in whom the applicant had a pecuniary interest
as creditor or otherwise; “to secure trusts, grants, annuities,
and endowments, and purchase the same, in such manner, and
for such premiums and considerations as the board of directors
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or executive committee shall direct.” . That, as well as the
original act, was declared to be a public act, to be liberally
- constrped for the purposes therein mentioned.

A general law of the State, approved March 26, 1869, and
which ‘took effect July 1, 1869, entitled “ An Act to organize
and regulate the business of life insurance,” provides (§ 10):
“When the actnal funds of any life insurance company doing
busimess in this State are nof of a net value equal to the net
value of its policies, according to the ¢combined experience’
or ‘actuaries’ rate of mortality, with interest at four per
centum per annum, it shall be the duty of the auditor to give
notice to'such company and its agents to discontinue issuing
new policies within the State until such time as its funds have
become equal to its liabilities, valuing its policies as aforesaid.
Any officer or agent who, after such notice has been given,
issues or delivers a new policy from and on behalf of such
company before its funds have become equal to its liabilities as
aforesaid, shall forfeit, for each offence, a sum not exceeding
one thousand dollars.” The same statute requires, among
other things, every life insurance company incorporated in
Tllinois to transmit to the auditor, on or before the first day of
March, in each year, a sworn statement of its business, stand-
ing, and affairs, in the form prescribed or authorized by law
and adapted to its business ; empowers that officer to address
inquiries to any company in relation to its doings or condition,
or to any other matter connected with its tramsactions, to
which it was required to make prompt reply ; and makes it his
duty to make, or cause to be made, an examination of its con-
dition and affairs, whenever he deems it expedient to do so, or
whenever he has good reason to suspect the correctness of any
annual statement, or that its affairs are in an unsound con-
dition. The provisions, relating to life insurance companies,
incorporated in other States, and doing business in Illinois need
not be here examined, or their effect determined.

By another general statute, approved February 17, 1874, in
force July 1, 1874, it is provided as follows:

“Sgc. 1. If the anditor of State, upon examination of any
insurance company incorporated in this State, is of the opinion
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that it is insolvent, or that its condition is such as to render
its further continuance in business hazardous to the insured
therein, or to the public, or that it has failed to comply with
the rules, restrictions or conditions provided b, law, or has ex-
ceeded, or is exceedmg its corporate powers, he shall apply by
petition to a judge of any Circuit Court of this State to issue
an injunction, restraining such company, in whole or in part,
from further proceeding with its business, until a full hearing
can be had, or otherwise, as he may direct. It shall be dis-
cretionary with such judge, either to issue said injunction
forthwith, or to grant an order for such company, upon such
notice as he may prescribe, to show cause why said injunction
should not issue, or to cause-a hearing to be had on complaint
and answer, or otherwise, as in ordinary proceedings in equityy
before determining whether an injunction shall be issued. He
may in all such cases make such orders and decrees, from time
to time, as the exigencies and equities of the case may require,
and in any case, after a full hearing of all parties interested, may
dissolve, modify or perpetuate such injunction, andmake all such
orders and decrees as may be needful to suspend, restrain or
prohibit the further continuance of the business of the company.”

“8Sro. 5. When the charter of any such.insurance company
expires, is forfeited, or annulled, or the corporation is restrained -
from further prosecution of its business, or is dissolved, as
hereinbefore provided, the court, on application of the aunditor,
or of a2 member, stockholder or creditor, may, at any time be
fore the expiration of said two years, appoint one or more
persons to be receivers, to take charge of the estate and effects
of the company, including such securities as may be deposited
with the auditor or treasurer of State, and to collect the debts
due, and property belonging to it, with power to prosecute and
defend suits in the name of the corporation, or in their own
names, to appoint agents under them, and do all other acts
necessary for the collection, marshalling and distributing of the
assets of the company, and the closing of its concerns; and,
when necessary for the final settlement of its unfinished busi-
ness, the powers of such receivers may be continued as long as

the court deems necessary therefor.”
voL. cxmr—37
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“Skc. 9. The mode of summoning parties_into court, the
rules of practice, course of procedure, and powers of courts, in
cases arising under this act, shall be the same as in ordinary
proceedings in equity in this State, except as herein otherwise
provided.”

Under the authority conferred by the latter statute the
auditor caused an examination to be made, by the chief clerk
of the insurance department of the State, into the condition of
this company. That officer reported that it had been doing a

"losing business for several years, was insolvent within the
meaning of the statute, and that immediate steps should be
taken to appoint a receiver, to the end that the affairs of the
company be wound up as quickly as possible, as being for the
best interests of its policy-holders. As the result of that ex-
amination, the present proceedings were commenced by the
auditor in the Circuit Court of Cook County under the said act
of 1874. The petition filed by him shows that, in his opinion,
the condition of the company rendered its further continuance
in business hazardous to the insured. He prayed that the
company be enjoined from further prosecuting its business;
that a receiver be appointed to take charge of its real estate
and effects; and that such other relief be granted as should be
meet. An injunction was issued, and a receiver appointed,
with authority to take possession of the property of the com-
pany, the latter being directed to execute all conveyances

* necessary to vest in him full title to all its property, assets and

choses in action. The company, by its answer, put the plaintiff
on proof of all the material allegations of the petition. At
the final hearing, it moved the court, upon written grounds,
for a final decree in'its behalf; one of which was, that the
statutes of the State, under which these proceedings were had,
were in violation of the Constitution of the United States, in
that they impaired the obligation of the contract between the

State and the company, as well as of the contracts between

the company and its policy-holders and creditors.

This motion was denied, and a final judgment rendered per-
petually enjoining the company from further prosecution of
its business. From that judgment a writ of error was prose-
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cuted to the Supreme Court of the State, where, among other
things, was assigned for error the refusal of the court of
original jurisdiction to adjudge that the said statutes of Illinois
were in violation of the Constitution of the United States.
The ]udoment of the inferior court was, in all things, affirmed
by the Supreme Court of the State,,and from°that judgment
of affirmance the present writ of erroris prosecuted.

The Supreme Court of Illinois did nof, in terms, pass upon
the claim distinctly made there, as in the court of original juris-
diction, that the statutes in question were in derogation of
rights and privileges secured to appellant by the Constitution
of the United States. But the final judgment necessarily in-
volved an adjudication of that claim; for, if the statutes upon
the authority of which alone the.auditor of state proceeded,,
are repugnant to the National Constitution, that judgment could
not properly have been rendered. “This court, therefore, has juris-
diction to inquire whether any right or privilege protected by
the Constitution of the United States, has been withheld or
denied by the judgment below. And our jurisdiction is not
defeated, because it may appear, upon examination of this
federal question, that the statutes of Illinois are not repugnant
to the provisions of that instrument. Such an examination
itself involves the exercise of jurisdiction. The motion to dis-
miss the writ of error upon the ground that the record does
not raise any question of a federal nature must, therefore, be
denied.

The case upon the merits, so far as they involve any question
of which this court may take cognizance, is within a very nar-
row compass. The main proposition of the counsel is that the
obligation of the contract which the company had with the
State in its original and amended charter, will be impaired, if
that company be held subject to the operatlon of subsequent
statutes, regulating the business of life insurance and authoriz-
ing the courts, in certain contingencies, to suspend, restrain, or
prohibit insurance companies incorporated in Illinois from
further continuance in business. This position cannot be sus-
tained, consistently with the power which the State has, and,
upon every ground of public policy, must always have, over
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corporations of her own creation. Nor is it justified -by any
reasonable interpretation of the la,ncruage of the company’s
charter. The right of the plaintiff in error to exist as a corpo-
- ration, and its authority, in that capacity, to conduct the par-
ticular business for which it was created, were granted, subject
to the condition that the privileges and franchises conferred
upon it should not be abused, or so employed as to defeat the
ends for which it was established, and that, when so abused or _
misemployed, they might be withdrawn or reclaimed by the
* State, in such way and by such modes of procedure as were con-
sistent with law. Although no such condition is expressed in
" the company’s charter, it. & necessarily implied in..every grant
of corporate existence. Zerrett v. Taylor, 9 Cranch, 43, 51;
Angell & Ames on Corporations, 9th Edit. § 774, note.
Equally implied, in our judgment, is the condition that the
corporation shall be subject to such reasonable regulations, in
respect to the general conduct of its affairs, as the legislature
may, from time to time, prescribe, which do not materially
interfere with or-obstruct the substantial enjoyment of the
privileges the State has granted, and sérve only to secure the
ends for which the corpora,tlon was created. Sinking Fund
Cases, 99 U. 8. 68, 70; Commonwealth v. Farmers & Me-
chanics’ Bank, 21 Pick. 542 ; Commercial Bank v. Mississippr,
4 Sm. & Marsh. 497, 508.- If this condition be not negessarily
implied, then the creation of corporations, with rights and fran-
chises which do not belong to individual. citizens, may become
dangerous to the public welfare through the igrorance, or
misconduct, or fraud of-those to whose management their
affairs are intrusted. It would be extraordinary if the legisla-
tive department of a government, charged wjth the duty of
enacting such laws as may promote the health, tie morals, and
the prosperity of the people, might not, when unrestrained
by constitutional limitations upon its authority, provide, by
reasonable regulations, against the misuse of special corporate:
privileges which it has granted, and which could not, except by
its sanction, express or lmphed have been exercised at all.
In the present case it is claimed by the State that the Chlcago
Life Insurance Company was never solvent at any time after
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its original organization ; that only ten per cent. of its author-
ized capital stock was ever paid in; that stock subscription
notes, representing unpaid subscriptions, were ingeniously made
payable on demand, with interest after such demand, and that
no demand having been made, no interest accrued ; that, never-
theless, the verified reports of the company to the State indi-
cated that its capital stock was fully paid up in cash, thus lead- -
ing the public and the insured to believe that the stock was
paid up and invested in interest-bearing securities; that large
dividends were annually paid to stockholders from the earnings
of the company, which, consistently with an honest exercise of
its franchises and privileges, and with its duty to policy-holders,
should not have been paid; that interest upon collateral securi-
ties deposited by stockholders owing subscriptions was received
by the stockholders themselves ; that the annual dividends paid
to stockholders were in direct violation of the company’s by-
laws ; that the annual reports to the auditor scheduled large
amounts of assets and securities as the property of the corpora-
tion, when, in fact, they were the property of individuals ; that
such reports falsely magnified the receipts of the company and
misstated its disbursements; and that its last annual report in-
cluded, among its securities, about $80,000 of mortgages which
were not the property of the company. These statements,
counsel for the State claim, are fully sustained by the evidence
in the cause, while counsel for the company, witk equal em-
phasis, contends that’ the showing made is all that could be
desired in a corporation managed by careful, honest directors.

‘We express no opinion as to the correctness of either of these
opposing views; for, they refer to matters that do not necessa-
rily involve the validity of the statutes which, it is contended,
violate the National Constitution ; theyrelate only to the man-
ner in which the company has exercised its corporate powers,
and do not involve any question of a federal nature. It is not
competent, under existing laws, for this court ‘to inquire
whether the State court correctly interpreted the evidence as
to the company’s insolvency ; nor whethér the facts make a
case which, under the statute of 1874, required or permitted a
judgment perpetually enjoining it from doing any further busi-
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ness. - We are restricted by the settled limits of our jurisdiction
to the specific inquiry, whether the statutes themselves, upon
which the judgment below rests, impair the obligation of any
contract which the company, or its policy-holders, had with the
State, or infringe any right secured by the National Constitu-
tion. Railroad Co. v. Rock, 4 Wall. 177, 180; Knox v. Lx-
change Bank, 12 Wall. 379, 383. It is only as bearing upon the
question of the power of the State—without any express res-
ervation to that end having been made in the charter of the
company—to subject it to such regulations as those established
by the act of 1869, or to compel it to cease doing business
when the circumstances exist which are set out in the act of
1874, that we have referred to, the facts which counsel for the
State contend are fully established by the evidence. If the
State had no such power, then the statutes under which she
proceeds would impair the contract which the company had
with her by its charter. . But can it be possible that the State,
which brought this corporation into existence for the purpose
of conducting the business of life insurance, is powerless to
protect the people against it, when—assuming, as we must, the
facts to be such as the judgment below implies—its further
continuance in business would defeat the object of its creation,
and be a fraud upon the public, and on its creditors and policy-
holaers? Did the company, by its charter, have a contract
that it shonld, without reference to the will of the State, or the
public imwerests, exercise the franchises granted by the State
after it became insolvent and consequently unable to meet the
obligations which, as a corporation, under the sanction of the
State, it had assumed to its policy-holders? Our answer to
these questions is sufficiently indicated by what has been said.
The act of 1869 does not contain any regulation respecting the
affairs of any corporation of Illinois which is not reasonable in
its character, or which is not promotive of the interests of all
concerned in its management. It only guards against misman-
agement and misconduct; its requirements constitute reason-
able regulations of the business of such local corporations; it
does not impair the obligation of any contract which this com-
pany had with the State; the conditions imposed upon the
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rights of the company to continue the issuing of policies are
neither arbitrary nor oppressive.

The same general observations apply to the act of 1874,
which, recognizing the contract right of the company to carry
on business as a corporation, does not, by a legislative decree
merely, based upon the ex parte representatlons of public offi-
cers, assume to withdraw that right. There is no denial, as
counsel supposes, of the equal protection of the laws, nor any
deprivation of property without due process of law ; for, that
statute authorizes a public officer to bring the company before
a judicial tribunal, which, after full opportunity for defence,
may determine Whether it, is insolvent, or its condition such as
to render its continuance in business hazardous to the insured
or to the publie, pr whether it has exceeded its corporate pow-
ers, or violated the rules, restrictions or conditions preseribed
by law; grounds which, if established, constitute sufficient rea-
son why the corpgrate franchises ‘and privileges granted by
the State should be no longer enjoyed.* Zerreit v. Taylor, ubs
supra; 2 Kent’s Com. 304, 812 ; Slee v.. Bloom, 5 Johns. Ch.
866, 379; Commonwealth v. Farmers & Mechanics Bank, 21
Pick. 542. See also Angell & Ames on Corporations, § 774
and note, 9th Ed. That a suit, for such purposes, might be
instituted if, in the opinion of the auditor of state, any of those
grounds existed, affords no justification to characterize this
proceeding as harsh or arbitrary ; for, at last, the final judg-
ment of the court must depend upon the facts as established
by competent evidence, and not upon the mere opmlon of that
officer. Indeed, the existence of such an opinion, upon the
part of that oﬁicer as a condition of his right to institute the
proceedings prescribed by the act of 1874, is in the inferest of
the corporations embraced by its provisions; for it furnishes
some protection against hasty or oppressive action against

_them.

Theése views are strengtheued by the company’s aceeptance
of the amended charter granted in 1867. The fifth section of
that act is in these words: “ This act and the act to which
this is an amendment shall not be deemed to exempt said com-
pany from the operation of such general laws as may be here-
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‘after enacted by the General Assembly on the subject of life
insurance.” That section may not be equiyalent to a reserva-
tion of the right of the legislature to alter, amend, or repeal
the original charter at pleasure; and, if it be admitted that the
company, prior to that amendment, could not have been sub-
jected to the regulations prescribed by the acts of 1869 and
1874, yet it was entirely competent for it to waive—as, by its
acceptance of the amended charter, it did waive—any such
exemption, and, in consideration of the grant of additional
powers, or without any consideration of that character, agree
to come under the general laws on the subject of the business
in which it was engaged, which did not materially impair its
right to carry on that business, or take from it any substantial
privilege conferred by the original charter.. It took the addi-
tional rights given by the act of 1867, subject to the condition
imposed by its fifth section.

-It is further contended that the State enactmentsin question
impair the obligation of the contracts which tke company has
made with its creditors and policy-holders. To this it is suffi-
cient to reply, in the language of the court in Mumma
v. Potomac Co., 8 Pet. 281, 287, where it was said : “ A corpora-
tion, by the very terms and nature of its political existence, is
subject to a dissolution, by a surrender of its corporate fran-
chises, and by a forfeiture of them for wilful misuse and non-
use. Every creditor must be presumed to understand the nature
and incidents of such a body politic, and to contract with refer-
ence to them. And it would be a doctrine new in the law,
that. the existence of a private contract of the corporation
should force upon it a perpetuity of existence, contrary to pub-
lic policy, and the nature and objects of its charter.” The
contracts of policy-holders and creditors are not annihilated by
such a judgment as was rendered bélow ; for, to the extent that
the company has any property or #ssets, their interests can be
protected, and are protected by that judgment. The action of
the State may or may not have affected the intrinsic value of
the compa,nys policies; that would-depend somewhat on the
manner in which its affairs have been conducted, upon. the
amount of profits it has realized from’ busm%s, and upon its act-
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ual condition wher this snit was instituted ; ‘but the State did
not, by granting the original and amended charter, preclude
herself from seeking, by proper judicial proceedings, to reclaim
the franchises and privileges she had given, when they should
be so misused as to defeat the objects of her grant, or when the
company had become insolvent so as not to be able to meet the
obligations which, under the authority of the State, it had as-
sumed to policy-holders and creditors.
The whole argument in behalf of the company proceeds upon
. the erroneous assumption that this court has authority to de-
termine whether the facts make a case under the statutes of
1869 and 1874, and if it be found they did not, that it must
enforce the right of the company to continue in business, despite
the final judgment to the contrary by the courts of the State
which created it; whereas, we have only to inquire whether
the statutes in question impair the obligation of any contract
which the company has with the State, or violate any other
provision of the National Constitution. Being of opinion that
they are not open to any objection of that character, the judg-
ment must be affirmed without any reference to the weight
of the evidence upon any issue of fact made by the pleadings.
Judgment affirmed.

PEARCE & Another v. HAM.

APPEAL FROM THE OIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF ILLINOIS.

Submitted January 9, 1885.—Decided March 2, 1885.

_F contracted with a county to construct a public building, and gave bond with
K as surety for the performance of the contracf. F sbandoned the con-
tract, After procuring some modifieations in it at request of H, K as-
signed the contract to P and H as partners with equal inferests, P and
H agreed with W to construct the building. H then left the vicinity
and engaged in other work elsewhere, W constructed the bmldmg K
received the compensa.tmn under the original eontract, paid W in full



